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Alexandra Readhead welcomes the opportunity to comment on the draft OECD Toolkit for Addressing 

Difficulties in Accessing Comparables Data for Transfer Pricing Analyses (“Toolkit”). Alexandra is an 

independent advisor on international taxation and the extractive industries. Her work focuses on issues 

of tax avoidance and other forms of illicit financial flows by multinational extractive companies in Africa. 

Alexandra has authored and co-authored a range of policy reports and guidelines, including the first 

reference book for tax practitioners on transfer pricing in mining. She has advised a number of African 

tax authorities, Parliamentary Committees, and regional assemblies on strengthening legal frameworks 

against abusive transfer pricing in the mining sector.  

 

1.Transfer Pricing Issues in Commodity Transactions 

 

The Toolkit refers to the OECD Mineral Product Pricing Guidance, which is a vital contribution to the 

knowledge base of resource-rich developing country tax authorities seeking to tackle underpricing of 

related party mineral sales. However, the Toolkit diminishes this practical contribution by reasserting 

the need for comparability adjustments to quoted prices (e.g. adjustments for quality, contractual 

terms, transportation, and insurance.) Such adjustments may not be possible for developing country 

tax authorities that lack the facilities to test mineral grade and quality, and the power to prevail upon 

offshore related parties to provide the necessary documentation. 

 

Verifying the quality of mineral exports is difficult for many developing country tax authorities: it 

requires a laboratory with sufficient technical and financial capacity. In a recent study of transfer pricing 

challenges in the mining sector in Africa, Tanzania was found to be the only country out of five to have 

the full equipment needed to assess the quality and grade of mineral exports.1 Consequently, tax 

authorities are unable to verify adjustments made by companies to the quoted price. This may result 

in significant loss of revenue. To assess adjustments for contractual terms, tax authorities may need to 

compare the mine offtake agreement against third party supply contracts usually held offshore by a 

related party marketing hub. Many developing country tax authorities find it difficult to reach into the 

group structure of multinationals to insist on this level of information.2 These are some of the basic 

challenges that developing country tax authorities encounter when trying to conduct comparability 

analyses to benchmark related party mineral sales.  

 

Therefore, the Toolkit should give more weight to exploring the “sixth method” as an alternative 

approach to pricing commodity transactions. The experience of Latin American countries would be 

particularly instructive here. Zambia is the only African country to have adopted the sixth method. A 

                                                 
1 Alexandra Readhead. Preventing Tax Base Erosion in Africa: a Regional Study of Transfer Pricing Challenges in the Mining 
Sector. Natural Resource Governance Institute. 2016. pg.33. 
2 ibid. pp 29-32. 
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new study indicates that both the Zambian Revenue Authority (ZRA), and mining companies, have had 

a positive experience of the sixth method. Company representatives referred to it as a “pragmatic 

approach” which has made ZRA’s tax treatment of sales revenue more predictable.3 

 

The Toolkit proposes the ‘netback approach’ as another method for adjusting the quoted price of an 

intermediate product, where a known arm’s length price is available for the refined version of the 

product. To apply the netback approach, it may be necessary to evaluate treatment and refining costs 

(TC/RCs) paid to related smelters and refineries. To avoid the need for complex comparability analyses, 

the Toolkit should flag the option of benchmarking TC/RCs, and legislating simple percentage 

deductions. TC/RCs are generally small and consistent, and there is reasonable price transparency. This 

approach would reduce the need for comparability analyses by capping refining and treatment charges 

that may otherwise be used to reduce the tax base. 

 

Recommendations: 

 

1.1 Prescriptive approaches to pricing commodities should be covered in more detail in the Toolkit, or in 

follow up materials. The Latin American experience of the sixth method should be explored so that 

developing countries can weigh the pros and cons of such an approach. The OECD should use the 

Mineral Product Pricing Guidance work to inform the development of specific pricing formulas to 

be included in domestic legislation.  

 

1.2 The Toolkit should call on international partners to support resource-rich developing countries to 

establish mineral testing facilities, collaborate with existing regional facilities, or contract private 

assaying firms. 

 

1.3 Further work is required to benchmark treatment and refining costs in the case of intermediate 

mineral products. This would be a useful addition to the Mineral Product Pricing Guidance.  

 

 

2. Addressing the Difficulties in Performing Comparability Analyses  

 

In the current environment where the OECD guidelines govern international transfer pricing 

arrangements, developing countries have had to establish the legal rules, capacities, and institutions 

required to implement the arm’s length principle as best as possible. Therefore, it is appropriate that 

the Toolkit explore how developing countries can strengthen comparability analyses to apply transfer 

pricing rules. There are many pragmatic proposals in the Toolkit that developing country tax authorities 

should consider adopting. There are three that are worth specific mention:  

 

• Tax authorities may use information from local tax filings to inform risk assessment, and 

potentially audits, as well as the development of safe harbours. This is particularly appropriate 

given the prohibitively high cost of commercial transfer pricing databases, as well as the 

geographic relevance of the available data. The recommendation to set up an international 

                                                 
3 Alexandra Readhead. Special Rules for Commodity Sales: Zambia’s Use of the Sixth Method. Natural Resource Governance 
Institute. 2017. 
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database derived from information collected by tax administrations should be carried out by 

regional bodies such as ATAF with support from partners. Thorough anonymization of taxpayer 

data should alleviate concerns about potential commercial sensitivity of disclosing taxpayer 

information used to inform risk assessment and audit. Alternatively, there is sufficient 

precedent for tax authorities not to make this information public at all. 

 

• Legislating the arm’s length range. It is not uncommon for taxpayers to present such a wide 

arm’s length range that different points along it have vastly different implications for tax 

revenue. Capping the arm’s length range means that tax authorities can focus on determining 

the appropriate point along the range, rather than testing the range itself. 

 

• Where there are independent minority shareholders involved in related party transactions, tax 

authorities may treat data from these transactions as a source of comparables. This suggestion 

is particularly relevant in the mining sector where companies are often required to have a 

certain percentage of local ownership (for example 26% in South Africa), or where state 

participation is required. However, tax authorities should be mindful that there is still a chance 

that minority shareholders may collude or be ignored by the majority. 

 

But even with the new proposals put forward in the Toolkit, the comparability analyses are still too 

resource intensive and complex for developing countries to implement. This is proven by OECD country 

experiences outlined in the Toolkit, let alone developing country experiences which receive little 

mention. For example, Box 12 states that a ‘number of countries reported that they hesitate to make 

comparability adjustments because they believe they lack the experience or knowledge to apply them 

and to fully understand the ramifications.’ Further support for this position is found in a recent study 

into implementation of transfer pricing rules in Tanzania, where the tax authority finds comparability 

adjustments information and resource intensive; the Head of the International Taxation Unit said that 

“any adjustment can be debatable, leading to complaints from taxpayers.”4 

 

Options for limiting comparability analyses in Part 3 are a positive step, but have significant drawbacks.  

 

• Safe harbours are regarded as inappropriate in the case of complex, high-risk related party 

transactions. According to the Toolkit, safe harbours should be restricted to related party 

transactions that do not involve valuable intangibles or significant risk. Whilst it is more difficult 

to design appropriate safe harbours for complex transactions, these are precisely the types of 

transactions that present the greatest risk to revenue, and where developing country tax 

authorities struggle the most. Safe harbours for low-risk related party transactions are a useful 

way for tax authorities to prioritize limited audit resources. However, where possible, the OECD 

should lead the development of similar measures for more challenging transactions (e.g. the 

Australian Tax Office’s informal safe harbor for offshore marketing arrangements.) 

 

• The Transactional profit split method requires hard-to-get information from foreign related 

parties. This is something developing countries find hard to get. 

                                                 
4 Alexandra Readhead. Preventing Tax Base Erosion in Africa: a Regional Study of Transfer Pricing Challenges in the Mining 
Sector. Natural Resource Governance Institute. 2016. pg.16. 
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• Advance Pricing Agreements (APA) are resisted by developing country tax authorities due to fears 

of getting locked into bad deals. APAs may simplify administration of the arm’s length principle. 

However, very few developing countries have entered into one due to concerns about being 

“outgunned” in negotiations with sophisticated taxpayers.5 These concerns must be addressed 

if APAs are to become a feasible option for developing countries. Donors should consider 

providing support to developing countries to design and negotiate APAs. 

The best option for developing countries is to introduce prescriptive rules that reduce reliance on the 

arm’s length principle and limit the ability of foreign multinationals to avoid paying taxes. The Toolkit 

recognizes that such anti-avoidance rules represent a valid response by developing countries to BEPS. 

However, there is limited space afforded to exploring these measures in any real depth. Developing 

countries must be supported to find context-relevant and innovative ways to stop multinationals from 

using cross-border transactions to avoid tax. BEPS Action 4, which proposes a hard cut-off for interest 

deductions, is an example of the pragmatic response required. Research has shown positive 

experiences in South Africa and Zambia in implementing alternative tax policy rules. For example, the 

tax authority in Zambia reports that use of the “sixth method” makes it harder for companies to distort 

their mineral sale price to avoid tax. “It removes a free kick for companies,” says one Zambian tax 

official. Developing countries do not have the resources to audit all transfer pricing practices of 

multinationals. So, they must avoid getting into unwinnable battles by introducing clear, objectively 

verifiable and easy to administer tax rules. 

Recommendations: 

 

2.1 The Toolkit should explore in more detail the experience of countries that have chosen to use non-

public information in comparability analyses (e.g. China, Turkey, Mexico). This approach seems 

appropriate for developing countries given the cost and relevance of commercial databases. 

 

2.2 Recommendation #7 in the Toolkit (safe harbours) should explicitly include work on designing safe 

harbours for hard-to-value transactions. There could be a more specific recommendation for the OECD 

Mineral Product Pricing workstream to also cover development of safe harbours for high-risk related 

party transactions in mining (e.g. an industry specific safe harbour for interest deductions). 

 

2.3 The Toolkit should call on international partners to support developing countries to design and 

implement APAs. This might be an area where Tax Inspectors Without Borders could assist. 

 

2.4 For reasons outlined above, Recommendations #8 (use of quoted prices) and #9 (prescriptive, anti-

avoidance measures) should receive significant time and effort in future work by the OECD.  
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